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single hearing on the need for this
drastic change. In fact, the sponsor of
the amendment, Senator GRAHAM, ad-
mitted that some of his comments dur-
ing the debate were not accurate state-
ments of law. Senator SPECTER, the
chairman of the Judiciary Committee,
opposed the provision, and spoke elo-
quently on the lack of appropriate
process for its consideration. The pro-
vision was adopted by the Senate with
less than 2 hours of debate. Since its
passage, all negotiations on this provi-
sion have occurred in back rooms,
without the involvement of the vast
majority of Congress, and without even
consulting most of the conferees. Such
a cavalier treatment of the basic right
to habeas corpus is appalling.

The constitutional writ of habeas
corpus deserves better than that. Jus-
tices Scalia and Stevens, dissenting in
the recent case of Hamdi v. Rumsfeld,
acknowledged the power of Congress to
suspend the writ of habeas corpus, but
they noted the limits on that power
embedded in the Constitution. In this
dissent, they said:

To be sure, suspension is limited by the
Constitution to cases of rebellion or inva-
sion. But whether the attacks of September
11, 2001, constitute an ‘‘invasion,” and
whether those attacks still justify suspen-
sion several years later, are questions for
Congress.

Here, neither the legislation nor the
report language makes any findings
that would satisfy the requirements of
the Suspension clause. Without such a
record, it would be preposterous for
Senators to claim that somehow their
actions fulfilled the constitutional re-
quirement for suspending habeas cor-
pus. Section 1405, therefore, can be
treated only as a modification of the
statutory provisions for habeas corpus
in the U.S. Code. In Rasul v. Bush, for
example, decided last year, the Su-
preme Court made clear that it was
considering the statutory right to ha-
beas corpus, not the constitutional
right. They did not determine whether
the constitutional right to habeas cor-
pus was reached. Since Congress can-
not act in violation of the Constitution
to prohibit judicial review, the courts
still have the power to determine
whether the constitutional right of ha-
beas corpus is available in cases where
section 1405 deprives a detainee of the
statutory right. So this unseemly ac-
tion may well not have achieved its
purpose.

Some may claim that the right of ha-
beas corpus does not apply to Guanta-
namo because Section 1405 defines the
United States specifically to exclude
Guatanamo Bay, Cuba. But as the Su-
preme Court found in Rasul, the com-
mon law right of habeas corpus is not
limited to the formal territorial bound-
aries of a nation, but is defined by ‘‘the
practical question of ‘the exact extent
and nature of the jurisdiction or do-
minion exercised in fact by the Crown.’
‘“ It is this common law right which
our founders enshrined in the Constitu-
tion. Thus, the scope of the constitu-
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tional right to corpus habeas is the
same as the common law right. In
Rasul, the Supreme Court stated that
the United States ‘‘exercises ‘complete
jurisdiction and control’ over
Guanatanamo Naval Base, and may
continue to exercise such control per-
manently. . .”

Supporters of this provision argue
that after stripping the courts of juris-
diction for habeas corpus claims, the
provision adds back limited appeal
rights for detainees in two classes: No.
1, those who have had a Combatant
Status Review Tribunal, which serves
as an initial designation of enemy com-
batant status but is not a final judg-
ment; and No. 2, those who have re-
ceived a final decision from a military
commission. Over 500 detainees in the
first category, those who have had a
CSRT—many of them have already
filed a petition to challenge their des-
ignation as enemy combatants. We are
not aware of any detainees in the sec-
ond category.

For the first category, section 1405
does not apply the habeas-stripping
provision to pending cases, so the
courts retain jurisdiction to consider
these petitions—in addition to pending
military commission cases—consistent
with Lindh v. Murphy. During delibera-
tions on the floor for this provision,
the Senate specifically rejected lan-
guage from the original Graham
amendment, which would have brought
these categories of cases within its
reach.

Section 1405 also leaves completely
undisturbed a challenge to the military
commission process now pending in the
Supreme Court in the case of Hamdan
v. Rumsfeld. The sponsors of the origi-
nal amendment made it clear on the
floor of the Senate that the provision
has prospective application only, which
is what my colleagues and I understood
to be the drafters’ intent.

When Congress authorizes a proce-
dure to challenge military commis-
sions or the tribunals, Congress is
clearly not endorsing or authorizing
the use of commissions or tribunals
themselves. The Senate has numerous
bills before it to authorize military
commissions, and it has not acted on
any of them.

In addition, section 1405 in no way
endorses the amorphous and unlimited
definition of enemy combatant cur-
rently used by the Bush administra-
tion. We all hope that the administra-
tion will soon provide Congress and the
American people with a definition of
who is an ‘‘enemy combatant,” with
clear limits on who is subject to such a
designation and is subject to indefinite
detention as a result.

Sadly, section 1405 also undermines
the giant step forward we took in giv-
ing such overwhelming support to the
McCain amendment and its prohibi-
tions on abusive interrogation tech-
niques. Yet section 1405 appears to un-
dermine that amendment. We have es-
tablished clear rules, but the Graham
amendment is a flagrant attempt to
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prevent their enforcement. That is not
what we intended when nearly all of us
voted for Senator MCCAIN’s prohibition
and that is not the message we intend
to send to the world when we did so. In
this devious maneuver, Congress has
slammed the front door on torture,
then surreptitiously opened a back
door to it. This legislation obviously
raises larger policy concerns in addi-
tion to its ambiguous statutory lan-
guage and the constitutional concerns.
America was founded on the principle
that no one, especially not the Presi-
dent, is above the law.

Section 1405, however, sends exactly
the wrong message. By barring claims
from the detainees, it creates a legal
black hole in Guantnanamo where de-
tainees can be abused and tortured. We
can’t continue to turn a blind eye to
the treatment of detainees at Guanta-
namo. The actions of our Government,
wherever they are taken, should be
limited by the rule of law.

Yet this provision attempts to put
Guantanamo above the rule of law. As
we try to build democratic societies in
Iraq and Afghanistan, how can we pos-
sibly prove to them that arbitrary im-
prisonment is wrong and that all per-
sons are entitled to humane treatment,
when Congress so blatantly refuses to
practice what it preaches? The hypoc-
risy is as breathtaking as it is shame-
ful.

It is an outrage that the conferees
have included this irresponsible provi-
sion in this must-pass bill, and I hope
the Senate will do all it can to remove
it in the new session that begins in
January.

————
DEFENSE CONTRACTING

Mr. KENNEDY. Mr. President, I com-
mend the House and Senate conferees
for their agreement to extend the De-
fense Department program to prevent
defense contracting firms supporting or
subsidizing the kind of discrimination
that has long been a problem in such
contracting. The extension through
September 2009 is clearly needed to
achieve that important goal.

Defense contracting has long been
dominated by old-boy networks that
make it very difficult for African-
Americans, Latinos, Asians, and Native
Americans to participate fairly in
these opportunities, or even obtain in-
formation about them. Minorities his-
torically have been excluded from both
public and private construction con-
tracts in general, and from Federal de-
fense contracts in particular. Since its
adoption, the Defense Department’s ef-
fort, called the 1207 program, has
helped level the playing field for mi-
nority contractors. Extending the pro-
gram was a priority, since it’s clear
there is much more to do.

Since the program was first enacted
in 1986, racial and ethnic discrimina-
tion has continued to be a substantial
obstacle to minority participation in
Federal contracts. In some cases, overt
discrimination prevents minority-
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owned businesses from obtaining need-
ed loans and bonds. Prime contractors,
unions, and suppliers of goods and ma-
terials have consistently preferred to
do business with white contractors
rather than minority firms.

Minorities have been consistently un-
derutilized in government contracting.
In 1996, the Urban Institute released a
report documenting minority firms re-
ceived only 57 cents in government
contracts for every dollar they should
have received based upon their eligi-

bility.
For specific racial groups and
women, the disparities were even

greater. African-American owned firms
received only 49 cents on the dollar;
Latino-owned firms, 44 cents; Asian-
American owned firms, 39 cents; Native
American-owned firms, 18 cents.

These statistics are particularly
troubling, because they exist despite
affirmative action programs in many
jurisdictions. Without such programs,
the problem would be worse. The Urban
Institute report found that disparities
for minority- and women-owned firms
were greatest in the areas where no af-
firmative action program was in place.
For African Americans, the percentage
dropped from 49 percent to 22 percent,
for Latinos from 44 percent to 26 per-
cent, for Asians from 39 percent to 13
percent, and for Native Americans
from 18 percent to 4 percent. These fig-
ures show that affirmative action is
not only effective, but still urgently
needed.

We’ve also seen repeated reports of
bid shopping and of minority busi-
nesses being denied contracts despite
submitting the lowest bid.

Also, the Department’s decision to
award a growing number of defense
contracts noncompetitively has ex-
cluded minority-owned businesses from
a significant number of contracting op-
portunities. No-bid contracts also hurt
white-owned businesses, but they dis-
advantage minority-owned firms in
particular.

These problems affect a wide variety
of areas in which the Department of-
fers contracts, and the problems are de-
tailed in recent studies.

A 2002 Dallas study found that minor-
ity business enterprises were signifi-
cantly disadvantaged in obtaining con-
tract work. Evidence in that report
also suggests that discrimination takes
place in subtle ways, such as by mak-
ing unrealistic demands on minority
contractors, or refusing to pay them on
time. A Hispanic-American contractor
noted that on several occasions, he and
other minority contractors were not
informed of bid opportunities with gov-
ernment agencies, even though they
performed services in the field. A Na-
tive American contractor in goods and
other services noted that some cus-
tomers visit his company and walk out,
once they see the owner is not a white
man. Many minority firms reported
being consistently underestimated by
white prime contractors who assume
they are not capable of doing the work
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because they are minority-owned. Mi-
nority firms expressed concern that
they will never become large enough to
compete for larger contracts if they are
denied a chance to prove themselves on
smaller contracts.

In Cincinnati, a 2002 study found that
“bid shopping” by prime contractors
continues to harm minority firms. The
firms also reported numerous obstacles
in seeking work in the city, such as de-
nial of opportunities to bid, lack of re-
sponse to minority presentations for
bidding, limited financing, problems
obtaining bonds, slow pay, predatory
business practices, and stereotypical
attitudes that minorities are incapable
of performing good work.

A 2003 study of contracting in Ohio
found racial prejudice in both the pub-
lic and private sectors. A State inspec-
tor was alleged to have expressed ha-
tred for African Americans in ugly
terms. An African-American profes-
sional service contractor said that his
prime contractor deliberately sabo-
taged his work by breaking his equip-
ment. A state inspector conceded to an
African-American contractor that he
was requiring him to do more expen-
sive work than he would have required
of a large white-owned contractor
doing an identical job nearby. Banks
and unions sometimes contribute to
the obstacles by discriminating against
minorities in awarding financing.

A 2004 study in Alameda, CA, also
found significant underutilization of
minority-owned firms.

I have received a letter from an Afri-
can-American business owner, Mr.
John McDonald, explaining the dif-
ficulties minority firms face in the
contracting business and I ask unani-
mous consent to have it printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

DECEMBER 18, 2005.
Senator EDWARD M. KENNEDY,
Senate Armed Services Committee,
U.S. Senate, Washington DC.

DEAR SENATOR KENNEDY: My name is John
McDonald and I am an African-American
business owner. I understand that the Senate
will soon consider the reauthorization of the
Department of Defense’s 1207 program. I
want to urge you to make sure that program
continues. As my own experience over the
last few years makes clear, discrimination is
still a serious and pervasive problem for
business owners in America. The unfortunate
reality today is that the playing field is still
not level for businessmen like me.

I work in the fields of institutional real es-
tate acquisition, development and construc-
tion. I am very good at what I do and very
proud of the quality of my work. Like most
businesspeople. I want to grow my company
and succeed. This desire comes both from
pride in my business and from my desire to
give my family, that includes my five beau-
tiful children the best opportunity to suc-
ceed in life. I know that the Department of
Defense has spent millions of dollars on con-
tracts for the type of work that I do and
while I have not worked for DOD in the past,
I would welcome the chance to do so.

The problem for me, and many
businesspeople like me, is that discrimina-
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tion often stands in our way. I would like to
share with you just one example of the seri-
ousness of discrimination against minority
business people. A few years ago, I entered
into four triple net leases with Domino’s
Pizza to purchase land and build four proto-
type corporate leased stores in Las Vegas,
Nevada. I purchased the sites they selected,
and spent hundreds of thousands of dollars
towards completing these stores based on a
30 year, triple net lease. The money was from
loans and personal funds invested in my
company it also included bank financing
which I personally guaranteed. The res-
taurants were beautiful, top of the line es-
tablishments and Domino’s even featured my
work at their convection in Las Vegas that
year. I admit that I was startled to find that
I was the only African-American in attend-
ance at the convention, but I was so proud of
my work that I didn’t think much of it at
the time. That was soon to change.

Soon after the convention, a senior
Domino’s official, Debbie Pear called me and
told me we had to amend our leases in a way
that no businessman in my position could
do. She wanted me to give Domino’s the
right to opt out of the lease with a simple 30
day notice, reneging on the initial 30 year
obligation. In my field this is unheard of.
When I refused to do this, she made clear
tbat she wasn’t very concerned at my objec-
tions and she said frankly ‘I don’t like doing
business with you people. anyway’. It was
her position that I would make the change as
I couldn’t afford not to. Domino’s had more
money and could tie the matter up in court
and I would either be forced to make the
change, or loose my business, either way
they would prevail. Sadly, that is exactly
what they did.

Domino’s stopped paying rent to me on the
very profitable stores that were built by my
company. They stifled construction on stores
by removing my name as landowner with
local county municipalities. They blocked fi-
nancing as well as the sale of these prop-
erties, making my company income void.
Within months, I had to file for bankruptcy.
Domino’s slandered my name in an organized
effort to have a Trustee appointed to the
case. who intentionally settled the company
claim with Domino’s for a mere $45,000. As
you could imagine these tactics hit my busi-
ness hard, and caused emotional and finan-
cial trauma for me and my family. The fact
is, big corporate conglomerates such as
Domino’s Pizza, make fairness in business
impossible. As Americans, where free enter-
prise is suppose to prevail, we cannot allow
these businesses to put small business out of
business.

I am not a man who stands still in the face
of injustice. I have filed a lawsuit and my
chum has been litigated all the way to the
U.S. Supreme Court which beard oral argu-
ment in my case on December 6, 2005. The
problem is that I do not want to be in court
while I am willing to stand up and fight for
my rights, I would rather spend my time
building a business, doing high quality work
and providing for my family. Unfortunately
in my case, ongoing discrimination has made
that impossible.

Hopefully my story has made it clear how
important these types of programs are.
There is such pervasive discrimination in the
private markets that we must have assist-
ance from programs like the 1207 program.
Help us help all minority and small business
survive and fulfill the American dream.
Please ensure that this important program is
continued.

Sincerely,
JOHN MCDONALD.
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Mr. KENNEDY. One of the purposes
of this program is to ensure that gov-
ernment contracting does not sub-
sidize—even indirectly—private dis-
crimination. Because discrimination
affects contracting by private firms as
well as State and local governments,
and all contractors bid in for these con-
tracts as well as for Federal defense
contracts, it is important to ensure a
level playing field in Federal con-
tracting.

Finally, the data in the Department
of Commerce benchmark study sup-
ports the need to improve contracting
opportunities for minority-owned busi-
nesses.

The 1207 program helps to correct
these pervasive problems of discrimina-
tion without imposing an undue burden
on white-owned businesses. Small busi-
nesses owned by white contractors are
eligible to receive the benefits of the
program if they are socially or eco-
nomically disadvantaged.

All of us benefit when recipients of
Federal opportunities reflect America’s
diversity, and I'm proud to support the
reauthorization of the 1207 program.

——

CLIMATE NEGOTIATIONS IN
MONTREAL

Mr. JEFFORDS. Mr. President, I rise
to speak on behalf of myself and Sen-
ators LIEBERMAN, BIDEN, CARPER, FEIN-
GOLD, FEINSTEIN, KERRY, LAUTENBERG,
OBAMA, REED, REID, SARBANES, and
WYDEN.

Over the last 2 weeks, 189 countries,
including the United States, met in
Montreal, Canada, to discuss the issue
of global climate change. These coun-
tries are all signatories to the United
Nations Framework Convention on Cli-
mate Change. The Montreal talks also
included discussions by the 157 coun-
tries that are signatories to the Kyoto
Protocol.

A key topic of the discussion was
whether future talks could include dis-
cussions of additional commitments
under the Framework Convention or
the Kyoto Protocol. The Bush adminis-
tration’s position from the outset was
that such discussions were a ‘‘non-
starter’” and that the United States
would not engage in any such talks.

On December 5, 2005, 24 members of
the Senate wrote to the Bush adminis-
tration to note that the United States
remains a signatory to the Framework
Convention and thus is obligated to
take actions to ‘‘prevent dangerous an-
thropogenic interference with the cli-
mate system.” In the view of those
Senators and others, blocking such
talks would be inconsistent with the
international obligations of the United
States under the Framework Treaty.

The letter, which I submit for the
RECORD, also noted that in June of 2005,
a bi-partisan majority of the Senate
approved a resolution calling for do-
mestic legislation to achieve manda-
tory reductions in greenhouse gas,
GHG, emissions and recognizing the
need for comparable action by major
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GHG emitters nations worldwide. It
urged the Bush administration to be
mindful of this fact and to conduct its
negotiations accordingly. The signers
of this letter hoped that it would be
useful in making clear that many in
the United States, including a majority
of members of the Senate, do not agree
with the Bush administration’s posi-
tion.

Despite the letter, the Bush delega-
tion did their best to block and stall
the negotiations and to send the mes-
sage that the United States will not
take mandatory action to reduce
greenhouse gas emissions for many
years to come. When it was time to ac-
tually negotiate about further commit-
ment discussions, the chief negotiator
of the United States bluntly indicated
that such discussions were unaccept-
able and abruptly walked away from
the negotiating table.

The good news is that the rest of the
countries involved were not deterred
by the U.S. walkout and ultimately
reached agreement on a set of decisions
that will allow initiation of further
talks next year. Only when confronted
with this agreement in a public way
did the United States ultimately ac-
cept a version of those agreements.

This means that we have made
progress and that further discussions
will take place under both the Frame-
work Treaty and the Kyoto Treaty
about additional commitments. The
clear message from the rest of the
world to the Bush administration is
that we are moving forward. Such
progress can take place with or with-
out the United States at the table.

The results of these negotiations are
encouraging and open a variety of
pathways to future U.S. engagement.
The developments expand the opportu-
nities available to the U.S. to fulfill its
Framework Convention obligations to
engage the international community
prior to the Framework Convention
and Kyoto Protocol meetings in 2006—
in meeting the Convention’s goal of
“preventing dangerous anthropogenic
interference with the climate system.”

Even without the TUnited States,
those nations that are parties to the
Kyoto protocol have agreed to initiate
a process by which commitments will
be established for the period following
2012, when the first commitment phase
of the Protocol ends. Contrary to the
claims of some, the Framework Con-
vention process and the Kyoto process
remain as viable legal vehicles for fu-
ture reductions of greenhouse gases.

It is also worth noting that the par-
ties to the Framework Convention, in-
cluding the United States, also agreed
to initiate a process for considering re-
ductions in greenhouse gas emissions
through avoided deforestation. As
much as 25 percent of global GHG emis-
sions are generated by tropical defor-
estation. The avoided deforestation ini-
tiative, prompted by the efforts of
Papua New Guinea and Costa Rica and
endorsed by the G77 Group of Devel-
oping Nations and China, means that
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developing countries are open to ways
in which they could reduce their green-
house gases emissions, consistent with
the Framework Convention principle of
“‘common but differentiated respon-
sibilities and respective capabilities.”

The United States is the largest
emitter of greenhouse gases and has
been for some time. We have an obliga-
tion to be a leader in the fight to re-
duce greenhouse gases. We have an ob-
ligation under the Framework Conven-
tion to take actions to ‘‘prevent dan-
gerous anthropogenic interference with
the climate system.” We have not yet
honored those obligations, even as
other countries, including developing
countries, move forward.

A majority of Americans support
taking some form of action on climate
change. A recent poll by the Program
on International Policy Attitudes,
sponsored by the Center for Inter-
national and Security Studies at the
University of Maryland, found that 86
percent of Americans think that Presi-
dent Bush should act to limit green-
house gases in the United States if the
G-8 countries are willing to act to re-
duce such gases. All the G-8 countries
except the United States are signato-
ries to the Kyoto Treaty. Finally, the
study found that 83 percent of Ameri-
cans favor ‘‘legislation requiring large
companies to reduce greenhouse gas
emissions to 2000 levels by 2010 and to
1990 levels by 2020.”

We cannot afford further delay on cli-
mate change, which appears to be the
desired outcome of the Bush adminis-
tration policy. The Montreal talks are
a positive step forward, but we need to
do much more, much faster. Climate
change is here and it will accelerate
the longer we wait. The time has come
for the United States to adopt manda-
tory legislation to reduce greenhouse
gases and for the United States to re-
engage in the international negotiation
process in a constructive way.

I ask unanimous consent that the
letter to which I referred be printed in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

U.S. SENATE,
Washington, DC, December 5, 2005.
THE PRESIDENT,
The White House,
Washington, DC.

DEAR MR. PRESIDENT, as you know, one of
the most pressing issues facing humankind is
the problem of human-induced global cli-
mate change. Between November 28 and De-
cember 9, 2005, 189 countries, including the
United States, are meeting in Montreal, Can-
ada to discuss future actions that can be
taken under the United Nations Framework
Convention on Climate Change (UNFCCCOC).
That conference will be the 11th UNFCCC
Conference of the Parties (COP 11). Simulta-
neously, 157 parties to the Kyoto Protocol,
an extension of the UNFCCC, will be meeting
and the United States will participate as an
observer in that process, which will be the
first Meeting of the Parties (MOP1).

The United States is a signatory to the
UNFCCC treaty, which the Senate ratified in
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